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XOOXXKXXXX (the applicant) applied to the Ofice of Wrker Advocacy of
the Departnment of Energy (DOE) for DCE assistance in filing for state
workers’ conpensati on benefits. Based on a negative determ nation from
an i ndependent Physician Panel, the DOE Ofice of Wrker Advocacy (or
Program O fice) determ ned that the applicant was not eligible for the
assistance program The applicant appeals that determ nation. s
expl ai ned bel ow, we are remanding the application to the DOE O fice of
Wor ker Advocacy for further consideration.

| . Background

The Energy Enpl oyees COccupational 111 ness Conpensation Program Act of
2000 as anended (the EEQ CPA or the Act) concerns workers involved in
various ways with the nation’s atom c weapons program See 42 U S. C
88 7384, 7385. The Act provides for two prograns.

The Departnment of Labor (DOL) administers the first program which
provides $150,000 and nedical benefits to certain workers wth
specified illnesses. Those workers include DCE enployees and DCE
contractor enployees who worked at DOE facilities and contracted
speci fied cancers associated with radiation exposure. 42 U. S. C
§ 73411 (9). In general, a worker in that group is eligible for an
award if the worker was a “nenber of the Special Exposure Cohort” or if
it is determined that the worker sustained the cancer in the
performance of duty. 1d. Menbership in the Special Exposure Cohort
i ncl udes DCE enpl oyees and DOE contractor enpl oyees who were enpl oyed
on Anthitka Island, Al aska prior to 1974 and were exposed to ionizing
radiation in the performance of duty related to the



Long Shot, MIrow, or Cannikin underground nuclear tests. 42 U S. C
§73411 (14)(B). Those tests occurred in October 1965, COctober 1969, and
Novenber 1971, respectively. The DOL program al so provi des $50, 000 and
medi cal benefits for uranium workers who receive a benefit from a
program adm nistered by the Departnent of Justice (DQJ) under the
Radi ati on Exposur e Conpensati on Act (RECA) as anmended, 42 U. S.C. § 2210
note. See 42 U.S.C. § 7384u.

The DCE admi ni sters the second EEQ CPA program which does not provide
for monetary or nedical benefits. Instead, it is intended to aid
qualified individuals in obtaining workers’ conpensation benefits under
state law The DOE program provides for an independent physician panel

assessnent of whether a DOE contractor enployee has an illness rel ated
to exposure to a toxic substance during enploynent at a DCE facility.
42 U.S.C. § 73850. In general, if a physician panel issues a

determ nation favorable to the enployee, the DOE instructs the DCE
contractor not to contest a claim for state workers’ conpensation
benefits unless required by law to do so, and the DCE does not
rei nburse the contractor for any costs that it incurs if it contests
the claim 42 U.S.C. § 73850(e)(3). The DOE programis |limted to
DOE contractor enployees because DOE and DOE contractors woul d
not be involved in state workers’ conpensation proceedings
i nvol vi ng ot her enpl oyers.

The DCE has issued regul ations, which are referred to as the Physician
Panel Rule. See 67 Fed. Reg. 52841 (August 13, 2002) (to be codified
at 10 CF.R Part 852). The DCE Ofice of W rker Advocacy is
responsible for this program and has a web site that provides extensive
i nformati on concerning the program 1/

Under the EEO CPA, a physician panel reviews an application to
determ ne whether the illness or death that is the subject of the
application arose out of and in the course of the individual’s
empl oyment, and exposure to a toxic substance, at a Departnent o
Energy facility. 42 U.S.C. § 73850(d)(3). The rel evant regul ation
amplifies this standard, providing that a physician panel nust
determ ne “whether it is at least as likely as not that exposure to a
toxi c substance at a DOE facility during the course of enploynent by a
DCE contractor was a significant factor in aggravating, contributing to
or causing the illness or death of the worker at issue.” 10 C. F. R
§ 852.8.

1/ See www. eh. doe. gov/ advocacy.



The Physician Panel Rule provides for an appeal process. 10 C F. R
8§ 852.18. An applicant may request the DOE's Ofice of Hearings and
Appeals (OHA) to review certain Program O fice determ nations. A
applicant my appeal a determnation by the Program O fice not to
submt an application to a Physician Panel, a negative determ nation by
a Physician Panel that is accepted by the Program O fice, and a final
determ nation by the Program O fice not to accept a physician panel
determ nation in favor of an applicant.

The applicant in this case worked for various DOE contractors at the

DOE’'s Anthitka, Al aska underground nuclear test site. He filed
applications with both the DO. and DOE progranms, based on a diagnosis
of colon cancer. The applicant received a DOL award, based on

menbership in the Special Exposure Cohort. The instant case concerns
his application to the DOE program the second program under the
EEQ CPA.

The DOE Ofice of W rker Advocacy referred the application to a
physician panel for review, and the panel issued a negative
determnation. To determ ne the applicant’s exposure, the panel relied
on (i) a 1998 report prepared by Dr. Rosalie Bertell, entitled “Sunmary
of Data on Potential Wrker Exposures to lonizing Radiation, Anthitka,
Al aska”, and (ii) the opinion of Jeffrey L. Kotch, a DOL health
physicist, see January 25, 2002 DOL Notice of Final Decision. For
reasons discussed in the determnation, the panel calculated the
applicant’s radiation exposure based on the reported background
radi ation level at the site. The physician panel considered this
exposure, along with the applicant’s age and the applicant’s heredity,
and concluded that it was “unlikely that the mninmal radiation exposure
that he had was contributory” to the devel opnent of the col on cancer.
Determ nation at 4.

The physician panel’s determ nati on was accepted by the DOE O fice of
Wor ker Advocacy. See April 11, 2003 Physician Panel Case Revi ew and
May 7, 2003 Letter from DOE to the applicant. Accordingly, the DOE
Office of W rker Advocacy determned that the applicant was not
eligible for DOE assistance in filing for state workers’ conpensation
benefits.

In his appeal, the applicant contests the physician panel
determ nati on. The applicant contends that the physician panel
determ nation understates his radiation exposure and fails to give
consideration to evidence supporting a link between his exposure and
hi s cancer.



In response to the appeal, we requested a copy of the applicant’s file
fromthe DCE Ofice of Wirker Advocacy. That file includes materia
that the applicant submtted to the DOE, as well as docunents
concerning the applicant’s DOL proceedi ng.

1. Analysis
A.  The Physici an Panel Determni nation

As an initial matter, we note that the Physician Panel perfornmed a
conscientious review of the application. The Panel’s determ nation
followed a prescribed format, included detailed cal culations of the
applicant’s radi ati on exposure and risk of colon cancer, addressed the
inpact of the applicant’s age and hereditary, and di scussed information
favorable to the applicant. The consideration of the application was
conplicated by the apparent |ack of a single, clear and conprehensive
statenent of the applicant’s periods of enploynment and his duties
during those peri ods.

As expl ai ned below, despite the conscientious effort of the physician
panel, the determination did not take into consideration all of the
periods of clainmed enploynment, duties, and evidence. Accordingly, we
are remanding the application for further consideration. W suggest
t hat on remand, and prior to further consideration, the applicant be
asked to either (i) confirmthat the information belowis conplete or
(1i) supplenent the information so that it is conplete.

B. The Applicant’s Level of Radiation Exposure

The appl i cant nmaintains that the physician panel determ nation did not
consider all his periods of enploynent at the site nor the |evel of
exposure associated with the type of work he performed during those
peri ods. The appeal did not specifically identify those periods of
enpl oynment, but stated that the applicant had provided them to DOE
The appeal also did not identify the nature of the applicant’s duties,
except to state that they included noving tailings.

1. The Applicant’s Periods of Enploynent
The application includes a formfor listing enploynment history. The

formcontai ns separate bl ocks for each enploynent. Each bl ock provides
for the contractor’s nane and address, the starting and



ending dates of the enploynent, and the applicant’s position title and
duties. The first page of the formfor enploynment history has bl ocks
for two enployers and a second page provides blocks for additional
enpl oyers.

The file contains the first page of the enploynment history form n
t hat page, the applicant listed two enployers, covering the periods
June 1964 to Novenber 1964, and April 1965 to Novenmber 19, 1965. The
physi ci an panel based its determ nation on those two peri ods.

The applicant’s assertions about additional periods of enploynent are
not clear. In his appeal, the applicant states that he worked on the
site before and after each of the underground tests. He does not
identify those periods but states that they are reflected in his
application and subm ssions. The application and subm ssi ons, however,
soneti nes have inconplete or conflicting dates and do not give a clear
pi cture of the applicant’s enploynent.

We do find, however, that the file supports the conclusion that the
applicant had a period of enploynment not considered by the physician
panel . That period was Septenber 1967 to Septenber 1968, and is
docunented in records from the DOL proceeding, specifically a union
official affidavit.

2. The Nature of the Applicant’s Enpl oynent

The applicant described his work in his enploynent history and an
undated letter in the file (Bates No. 00040). In general, the
applicant described hinself as a |laborer and his duties as stenm ng,
well logging, handling nud lines, dismantling the structure over
“ground zero,” and unl oadi ng barges and airplanes. |In his appeal, he
states that since this work involved novenent of the tailings, the
appl i cant received radiation exposure above background | evel s.

The physi ci an panel described the applicant’s job as “heavy equi prent”
operator. The panel generally described the applicant’s work as work
that did not fit within the categories of worker exposure discussed in
Dr. Bertell’s report. Accordingly, the physician panel concluded that
t he applicant did not have radiati on exposure apart from the genera
background radiation at the site.



V¢ believe that the physician panel should have | ooked nore closely at,
and specifically addressed, the applicant’s duties, both with respect
to the report and in general. The physician panel should have
consi dered whether the duty of unloading supplies placed himin the
second category of exposures described in Dr. Bertell’s report, i.e.
exposures associated with the receipt, novenent, and storage of
radi oactive materials. In addition, the physician panel should have
consi dered whether the applicant’s work involved radi ati on exposure,
even if the particular work does not fit in the categories listed in
Dr. Bertell’s report. Dr. Bertell’s report purports to identify the
primary sources of radiation exposure and, therefore, does not rule out
radi ati on exposure from ot her sources.

3. Cctober 25, 2002 Physician Statenent

The applicant contends that the physician panel did not address an
Oct ober 25, 2002 physician statement by Dr. Lawence L. Reynolds. Dr.
Reynol ds states that the applicant’s child was born with congenital
birth defects that could have been due to the applicant’s radiation
exposure. Al though the physician panel did address other information
favorable to the applicant, this evidence was in the application file
and shoul d al so have been addressed. See 10 C.F.R 8§ 852.12(c)(1).

4. The January 9, 2003 Physician Statenent

The applicant contends that the physician panel did not give proper
consideration to a January 9, 2003 statenent by Dr. John H Ward, the
physi ci an who was responsible for the applicant’s treatment foll ow ng
his 1997 surgery for colon cancer. 1In his one sentence statenment, Dr.
Ward opines that the applicant’s radiation exposure at the test site
was probably a substantial factor in causing, aggravating or
accelerating the applicant’s condition. Dr. Ward does not, however,
provide or refer to any supporting findings or analysis for that
concl usi on.

The physician panel’s failure to specifically refer to Dr. Ward' s
statement was not a deficiency. W note that since Dr. Ward provi ded
no supporting findings or analysis, the only favorable “information”
that need be addressed was Dr. Ward’'s conclusory statement that the

applicant’s illness was linked to radiation exposure. The physician
panel determ nation clearly sets out the basis for its disagreenent
with such a concl usion. Accordingly, its failure to specifically

refer to Dr. Ward’s opinion is not a deficiency in the determnation.



5. The DOL Award

The applicant also contends that the physician panel failed to give
proper consideration to the DOL award. Under the DOL program the
applicant was eligible for an award because (i) he was a nenber of the
Speci al Exposure Cohort, i.e., he was at Anchitka before 1974, and (ii)
he devel oped col on cancer after the beginning of his enploynent there.
See 20 CF.R 8 30.210(a)(1). Thus, as the physician panel correctly
noted, the applicant’s DOL award does not represent a finding that the
appli cant neets the causation standard of the Physician Panel Rule.
Accordingly, the physician panel did not err with respect to the
significance of the DOL award.

C. Further Steps

Based on the discussion in Parts B.1, B.2, and B.3 above, we have
concluded that the application should be remanded for further
consi derati on. As discussed above, the file indicates that the
foll owing enpl oynent, duties, and evidence should be considered: (i)
three periods of enploynent at the site - June 1964 to Novenber 1964,
April 1965 to Novenmber 19, 1965, and Septenber 1967 to Septenber 1968,
(ii) a discussion of the nature of the applicant’s work during those

periods - stenmng, well |ogging, handling rnudlines, and dismantling
t he structure over ground zero, and (iii) the physician’s statenent
concerning the applicant’s child. |In addition, prior to any further

consideration, the applicant should be asked to (i) specify which
duties he perforned during each period and (ii) confirmthat there are
no ot her duties or enploynent periods.

I T 1S THEREFORE ORDERED THAT:

(1) The Appeal filed in Wrker Advocacy Case No. TIA-0026 be, and
hereby is, granted as set forth in Paragraph 2 bel ow

(2) The application is remanded to the DCE O fice of Whrker Advocacy
for further action in accordance with the above determ nati on



(3) This is a final order of the Departnent of Energy.

Ceorge B. Breznay
Di rector
O fice of Hearings and Appeal s

Date: July 11, 2003



